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put information about their operations and decisions online and readily
available to the public. Executive departments and agencies should also
solicit public feedbackto®ly G A F& Ay F2NXIF GA2Yy 2'F IANBI
Barack Obamalanuary 21, 2009

Introduction: The Center for Corporate Equalif¢CE)a national nonprofit employer
association,conducteda comprehensivaanalysis in 2008 of th&).S. Department of

LaboQda hFTFFAOS 2F CSRSNI t / 2y ledudl éniploymenydntl A I yOS |
affirmative action enforcement result®r fiscal year 2007We conducted this study

because OFCCP does not publicly releksailed dataabout itsfiscal yearenforcement

resuts. The in-depth results of ouranalysiswill provide usefulinformation about

h C/ $ enfarcement programs thahe agency does not make publidyailable. Ths

information will alsoassist federal contractors subject to OFCCP review imigortant

information that will facilitate their compliance withi K S I ZE&@aauatirnative

actionrequirements

Y4¢ NI YALI NBYD2OSNIRY TylidSye aSY2NI yRdzy F2NJ 6KS | SFRa 27
Agencies, President Barack Obama, January 21, 200%.e(eral Reqistet6854686, January 26, 209
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CCEcalls upon the OFCCP to become transparent in the reporting of its fiscal year
enforcement results. We urge the OFCtoPconduct comparable analyses ofits

enforcement resultsn the futureand make this data available to the public.

Background LY NBOSyid @SIFNAR GKS hcC//t KFa NBESIFaSE
enforcement efforts to ensure employers doing business with the federal rgavent

comply with the equal employment opportunity (EEO) and affirmative action provisions

of their contracts. For fiscal years 2005 through 2008, OFCCP reported that it had
O2yRdzO4GSR | G241t 2F ySINI& wmcXInnsionl dzZRA G &
programs and collected about $215.8 million in financial remedies for approximately

76,800 workers through settlements with these contractors.

Despite these impressive statistics, however, OFCCP has publicly disclosed very few
details about what kids of discriminatory practices they fodrduring their compliance
evaluationsof federal contractors and what kinds of employes®i/or applicantsvere
impacted by them. As a result, the public does not have access to important
information it needs to fuy evaluate how the OFCCP enforces its equal employment
and affirmative action programs. Moreover, federal contractors do not have access to
important information about these settlements that would help them improve their EEO

and affirmative action compliece programs.

To address this enforcement data gdpCEdecided to take its own close look at the

underlying information that OFCCP uses to develop its enforcement reports and to

share the results with stakeholders. To our knowledge, this is the atilycty released

report containingan MRSLIG K |yl f&aAra 2F hC//tQa FAaOFf &

the most recent year in which data was available for analysis.

2Kl G 5FGF NS ardaiayd FTNRY hcC// ? Baveral SLI32 NI Ay
important RSO Af & | NB YA daanual éhforcemNdhtYrepdrt€ that ta@ a

important for stakeholders to understand. For example:
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e What types of industries did the reported $2158llion in financial remedies come
from?

e How were financiatemedies calculated

e Did covered individuals hold lower or higher level jobs?

e On what basis did contractors discriminate against covered individuals and what
types of personnel practices were involved?

e How long does it take OFCCP to resolve a compliance evaluationethdts in a
settlement with financial remediesone year, two years, or even longer?

e Does OFCCP enforce its programs uniformly across its various regional offices that

serve as the frontine enforcers for the agency?

Additionally, given the public 6uONE 2 @SNJ GKS 3ISYRSNJ g+ 3S
compensation discrimination guidelines (2006), it would be useful to know whether, in
fact, OFCCP uncovered systemic compensation discrimination against women in their
pay, to what extent, and what persoehpractices led to pay discrimination. In the
16,000 compliance evaluations conducted by OFCCP during the past four fiscal years,
what did the OFCCP find contractors doing well, and in what areas could employers

improveupon?

These are all examples iofiportant data that would benefit the public, and would help
contractors make any necessary improvements and adjustments in their EEO and
affirmative action compliance programs. The detailed data would also provide valuable

baseline trends to evaluate OF€ Q& LINPINB A& Ay adzmaSljdzsSyi

Without detailed enforcement datathe public is unablao fully understand how the
OFCCP carries out its mission and what impact their operations have on various

constituencies. Even the U.S. Governmectduntability Office (GAO), which conducted

The Center for Corporate Equality \Y
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there was insufficient recordkeeping at the agency.

Analysis and Conclusions from OFCCP FY 2007 Settlem@@is: obtainedettlements

FTNRY hC//tQa& NBIAZYI 2 S@ik Sektlénterts inEladnd fifahcialO f & St
remedies related to allegations of systemic discrimination, while others included only

technical violations that didat require financial remedies. C@&cidedto analyze only

those settlements that resulted in financial remedisemming from allegations of

systemic discrimination In total, CCE analyzed 58 conciliation agreements arekth

consent decrees from FY 2007 that resulted in financial results.
Here 5 a summary of the key findings:

1. Nearly all of the settlements (95 percent) involved allegations of systemic
discrimination in hiring. Only five percent of the settlements involakegations of
systemic compesation dscrimination. NoOFCCP settinents in fiscal year 2007
involved allegations afystemic discrimination in promotions or terminations.

2. Noa Df | & a Corfrate Manayément Complianceatuatiors (CMCE)Wwhich is
an audit of a corporate headquarters that focuses on identifying eesrio women
and minorities advancing to senior executip®sitions, resulted in findings of
systemic discrimination

3. More than half of the settlements involved alleged systemic discrimination against

applicants for lower level jobs in food service andnifacturing industries.

2 fFederal Agencie Should Better Monitor Their Performance in Enforcing -Bigtrimination Laws é
Report to Congressional Requesters, @799, U.S. Government Accountability Office, August 2008,
http://www.gao.gov/new.items/d08799.pdf

® Note that no federal contractor names are listed in this report. Federal contractor identities were
treated as confidential.
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4. Certain lower level jobs, such as laborers and operative positions, were found in
about threequarters of settlements.

5. Only settlements involving allegations of systemic discrimination resulted in financial
remedies for workers

6. The average length of time betweehe start of the compliance evaluation and the
signing of aonciliationagreementor consent decree was 2.5 years.

7. Women and minorities benefited in fairly equal numbers in these settlements.

8. There wee nosettlements fromcompliance evaluatianof a Functional Affirmative
Action Plan(FAAPR)which is a plan based on functional or business units rather than
a business location.

9. Enforcement strategies, such as the length afdito conciliation, how data were
analyzed, how financial remedies were calculated, etc., varied between the six

OFCCP Regional Offices that conducted the compliance evaluations.

Recommendation We recommend the OF@&onduct comparable analyses of its
enforcement results in the future and rka this data available to the publicThis
information will provide much needed important information to the public about

hC//tQa 2LISNIiA2ya YR RSOA&aA2yad

Conclusion We recognize the public has diverse interests and perspectives about how
the agency Bould enforce its equal employment opportunity and affirmative action
NBIjdzZANBYSYy(ia YA&aarzyo ¢NF yaLl NByoOoe Ay
where all stakeholders should find common ground. We gptin the OFCCP to

become transparent in the porting of its enforcement results.
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l. INTRODUCTION AND OVERVIEW

¢tKS ! d{d S5SLINLYSYG 2F [F0o2NRa h¥FFAOS 27
(OFCCP) administerschenforces equal employment opportunity (EEO) and affirmative

action requirements. In carrying out its responsibilities, OFCCP uses several
enforcement procedures, including conducting compliance evaluations and complaint
investigations of covered feder@l2 Y 4 NI OG 2NAR | YR &dzo O2y G4 NI Ol 2 N&A
procedures, obtaining conciliation agreements from contractors and subcontractors

who are in violation of regulatory requirements and recommending enforcement

actions to the Solicitor of Labor. OFQGP LINA YI NBE Sy F2NOSYSyid YSOK
conciliation agreements from contractors and subcontractors that violate OFCCP
regulatory requirements and to recommend enforcement actions to the Solicitor of

Labor in situations where conciliation fallsEach year OFCCP publishes a report on its

annual fiscal year enforcement results.

hC//tQa awSO2NR . NBI {Ay3é wbBoittef pasifoukfigcalC, H nnp
years (2005 through 2008), OFCCP has reported that it conducted a total of nearly

16,001 FdzRAG& 2F FTSRSNIf O2y NI OG2NRQ | FFANXI O
$215.8 million in financial remedies for approximately 76,800 workers through

settlements with these contractors. The table below depicts the years in which OFCCP

%1 62dz2i hC//tzé LRatSR 2hfp/nvinkSol.gbv@dalftc@aboutdf. 5imla0FEEP alsdl

identifies other enforcement procedures such as offering technical assistance to federal contractors and
subcontractors to help them understand the regulatory requirements and review process, mogitamtractor and

subcontractor progress in fulfilling the terms of their agreements through periodic compliance reports, forming

linkage agreements between contractors and Labor Department job training programs to help employers identify and

recruit qualfied workers, and debarmenti KS f 2aa 2F I O2YLIl yéQa FTSRSNIf O2y NI O
to victims of discrimination may also be available including back pay for lost wages.

The Center for Corporate Equality 1
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obtained its record breaking resulfs.

Table 1:0FCCP Enforcement Activity from FY 2Q00D8

Workers

Fiscal Year Finarg:é?;iliganedie Recompensed by CE:\?;TSQ?SﬁE
OFCCP Agreemen
2008 $67,518,982 24,508 4,333
2007 $51,680,950 22,251 4,923
2006 $51,525,235 15,273 3,975
2005 $45,156,462 14,761 2,730
2004 $34,479,294 9,615 6,529
2003 $26,220,356 14,361 4,698
2002 $23,975,000 8,969 4,135
2001 $28,975,000 9,093 4,716
ooty |13

What Dataare M & Ay 3 FNRBY hC/ / t Q& SeYeyafidpddd Wefaysic w S LI2 N
FNBE YA&aaiAy3a FTNRY hC//tQa TA&aOI2008 thabareNd Sy F2 NJ
important for stakeholders to understand. For example, OFCCP releasecbadwne

half page report of & enforcement results in fiscal year 200%imilar to other OFCCP

enforcement reports, the FY 2007 report provided only a few key statistics to describe

the results obtained in this year.

Table 2 shows the 2007 statistical data OFCCP provided in itsfarnement

announcement and sominportant details that were not inclued in their report.

% 5 S { I A fbpYiRar AcBdmplishments by The Office of Fétlef / 2y G NJ OG / 2YLX Al yOS t NEINI Y
hc//t Qa Ktf:ewnaviv.doSovv/esalofccp/regs/compliance/detailed accomp.htmiThe entire chart can be
found underthe sectiond 9 Y KI Y OSR [/ 2y OAtf AL GA2Yy /I LI OAGe 9lida fa {dNBY3ISNI

S¢hC//t hyOS$S 1 3FAY tNRPRdAOSE wSO2NR CAYLyOAlt wSYSRAS:E
C, nT1zé LRadSR 2 yhtpdkvév.dol.Gok/ésa/ofcopfedfadotpdf | i
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¢lofS HY
Announcement

LYT2NXYIGA2Yy LyOt dRE Rnfdregnientb 2 (i

Statistical Data OFCCP Provided in its F’
2007 Enforcement Announcement

Data OFCCP Did NOT Provide in its FY 2007 Enforcement
Announcement

OFCCP obtained $51,680,950 in back pay
annualized salary and benefits in financ
remedies.

How were the financial remedies calculated? How much of
$51,680,950 was back pay andvh much of the total number wa:
the annualized salary and benefitd®hat portion of the $51,680,95
was actually distributed to workers covered under OF(
settlements?

22251 workers weg recompensed by OFC(
settlements

What kinds of jobs did ttee workers hold, e.g, lower levg
professional/management, or senior level positions? What kind
industries did these covered individuals work in¥hat protected
groups were recompensegldid settlements focus orace, ethnicity,
gender, disabilityand/or veterans status?

4,923 compliance evaluations

completed

we

What was the duration of these compliance evaluations from
start of the audit to the settlement agreement, e.g., one year,
years, or longer? Did OFCCP enforce its progranmfarmly across
its six regional offices that serve as the fréine enforcers for the
F3SyOeK Ly 2G0KSNJ g2NRasz ¢ 2 dz
be evaluated in a comparable way as their establishment in D4
Chicago, Atlanta, Philadelghor New York?

98% [of the financial remedies
$51,680,950) were collected in cases
systemic discrimination.

What types of systemic discriminatory practices did OFCCP un
during these compliance evaluations, e.g, hiring, terminat
promotion, compensation, etc.? What types of personnel pract
and procedures were involved in discriminatory practices, and w|
ones were the most common?

" Note that the portion of financial remedies actually distributed to covered workers is not included in
settlements. Although there is a natural time lag for obtaining this information, it would eéuLito
understand how OFCCP enforcement relates to financial remedies actually received by employees and/or

applicants.

The Center for Corporate Equality
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In FY 2002007 OFCCP closed an averag
11.4% of evaluations with a conciliatic
agreement compad with 6.7% of
evaluations closed with a conciliatic
agreement in FY 2004.

According to this calculation, approximately 561 of the 4,
compliance evaluations completed in FY 2007 were closed w
conciliation agreement. How was the balance of the362
compliance evaluations closed? How many notices of violatior
OFCCP issue and for what reasbn Did OFCCP uncover &
noteworthy best practices in these compliance evaluatighat
would be useful to federal contractd?s

OFCCP referred 14 systie discrimination
cases to the Solicitor of Labor and obtain
$18,051,288 in financial remedies for 6,9
workers.

What wes the outcome of these 14 cases@rFexample, did thesg
cases result in consent decs® What types of systemi
discriminatory pratices did OFCCP uncover during these complié
evaluations, e.g, hiring, terminatip promotion, compensation, etc.
What types of personnel practices and procedures were invol\
What were the most common discriminatory practices that OF
uncovered? What kinds of jobs did these workers hold, e.g, loy
level, professional/management, or senior level positions? W
kinds of industries did these covered individuals work in?

OFCCP conducted 31 Corporate Managern
Compliance Evaluations (CMCHs)FY 2007.

What types of systemic discrimination did OFCCP find in C
6a3flaad OSAtAyd |dRAGEAEOK | 2
financial remedies in FY 2007 were related to CMCEs? How
women and minorities were recompensed under OFCCP agirasfh

These are all examples of important data that would benefit the public, and would help

contractors make the necessary improvements and adjustments in their EEO and

affirmative action compliance programs. In particular, since OFCCP releaseteitsasys

8 oA corporate management review will determine whether such good faith efforts have, in fact, been made to

ensure that qualified mindties, women,

opportunity to advance tomid S @S ¢

individuals with disabilities and covered veterans have an equal
FYR aSyA2N) O2N1RNI GS YIylE3ISYSyilo¢

also determine: 1. whether there is any unlawful discrimination iect®n processes and practices for mid

level and senior corporate management positions, including in any employee review procedures, or decisions
on developmental assignments, and 2. whether minorities, women, individuals with disabilities, and covered
veterans already in those positions are treated in a fiscriminatory manner in all aspects of their
employment, including, but not limited to, assignments, total compensation (including benefits and

LISNJjdzA aAdSavs FyR

R § GFéderalCovittagf Gomplianzel MaauNI{REEM) (iChapeerdsé

Corporate Maagement Reviews, fourat http://www.dol.gov/esa/ofccp/regs/compliance/fccm/ofcpch5.htm
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compensation discrimination guidelines in 2006 would have been expectethat the

agency would have released data on their enforcement of these new guidéfines.

Without detailed enforcement data, the public is unable to fully understand how the

OFCCP carries out its mission and what impact their operations have on various
constituencies. Even the U.S. Government Accountability Office (GAO), which conducted

I NBOGASg fFald @8SINI2F hC//tQa O2YLIhtal G A2y F
there was insufficient recordkeeping at the ageriéyAdditionally, other federal

agencies, such as the Equal Employment Opportunity Commission (EEOC), are much

more transparent in reporting enforcement results. The EEOC has routinely reported

detailed data orits own discrimination enforcement results for several yéears.

IIl. DATA AND METHODOLOGY

CCE decided to take its own close look at the underlying data OFCCP used to develop its
enforcement report and to share the results with the public. This report isdaseour

analysis of the underlying data contained in conciliation agreements and consent

%WCAYFE LYGSRAEINBHEAPBAGBYYRI NRYLISYal A2y S5AAO0ONRYAYI (A2
71 Fed. Reqg. 35124 (June 16, 200@\/oluntary Guidelines foBelfEvaluation of CompensatidPractices

for Conpliance WithNondiscrimination Requirements &xecutive Order 11246 With RespecSygstemic
Compensatiomiscriminatiorr €1 Fed Reg. 35114 (June 16, 2006

Yherlt Qa NBt 8008 éfordetdnt rdsiiltd alsG did not contain specific data regarding the

number of workers recompenselly 48 aiGSYAO O2YLISyal A2y RAAONARYAYIl GAz2
OFCCP Wins Record Annual Number of Financial Remedies for More American WoaoakeBvédih

.ST2NBz¢ I P{ D 5SLI NI YSy 27 [ 02 NJ t NBaa wSf
http://www.dol.gov/esal/ofccp/regs/compliance/detailed _accomp.html

Yerederal Agencies Should Bettiglonitor Their Performance in Enforcing Anbiscrimination Laws €
Report to Congressional Requesters, @799, U.S. Government Accountability Office, August 2008,
http://www.gao.gov/new.items/d0§ 99.pdf

12Equal Employment Opportunity CommissioBharge Statistics FY 1997 Through FY 2007
http://www.eeoc.gov/stats/charges.html

The Center for Corporate Equality 5
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RSONBSa 0StASOSR G2 KIS F2N¥SR (GKS®olara ¥
The data came from 58 conciliatiagreements and three consent decrees that s
in financial remedies and were finalized in FY 2007, thetmexrent year in which data

were available for analysis.

The types of data found in thesetdements and analyzed include

1. Types of employment processes and procedures, such as compenshtring,
promotion, termination etc. that resulted insystemic discrimination settlements;

2. Types of industries where most settlements occurred,;

3. The job levels and position titles of employees who most often benefited in FY 2007
settlements, and the pecific details of those settlementssuch as financial
remedies;

4. Technical aspects involved in these settlement agreements; for example, how did
OFCCP determine whether there was systemic discrimination?

5. Potential differences between OFCCP regionalasfin their investigatory approach

and resultant settlements

Figure 1: The Settlement Review Proce3siis figure displays a fixstep process flow

of how we reviewed the data in this report.

Y19 asSyd NEBljdzSad G2 hC//t QA& fisofllygak 200F éoncitaffiod A OS NB|j «
agreements. The OFCCP treated 9 Qa f @quéstihtier lth&Freledom of Information Act (FOIA).

hCc//tQad NBIA2YyLE 2FFAOSa adzoYAGGSR GKSANI C, Hnnt 02\
regional office subiitted two consent decrees in addition to conciliation agreements. CCE obtained the

third consent decree separately from the request made to the OFCCEE crosseferenced OFCCP

consent decrees witlthe BNA Daily Labor Report® archives and other pulalicilable databasesand

there were no additional consent decrees that were publiclyilatée. However, CCE has been unable to

independently verify whether it has all of the relevant consent decrees in FY 2007. This report included

the analysis of thredinalized consent decrees from FY 2007. OFCCP reported referring 14 cases to the

Solicito@ hF¥FAOS Ay HantT® ¢KS GSYLRNIE €13 0SG6SSy NBETSNIN
administrative law judge (or federal district court judge if g is appealed) decide the case may explain

this difference, although no data are available to confirm this explanation. An understanding of cases that

hC//t NBEFSNNBR (2 (GKS {2t A0AG2NNa 2FFAOS dheidzt R 6S dza
equal employment and affirmative action compliance.

The Center for Corporate Equality 6



Step ¥ hC//t Q& &AE NB 3 Aihxgpled of tReF FshabyBar 200INE FA RS F
aSidt SYSyd REFEGEFE Ay NBaLRyasS G2 //9Qa NBIjdzSal
office** provided CCE with copies of conciliation agreements resolved within their region

during this timeframe. Each regional officedacted certain types of common

information from the conciliation agreements pursuant to the Freedom of Information

Act.

Five of the six OFCCP regional offices submitted conciliation agreements that contained
the specific financial remedies involvad the settlement. However, one OFCCP
regional office redacted the financial remedy data from the conciliation agreements
submitted to CCE. Since we did not possess all of the financial remedy data from every

regional office for FY 2007, we were unalmericlude these data in the report

Step 2 CCE decided to analyze only the data contained in settlements resulting in
financial remedies to mirror how OFCCP reported its FY 2007 enforcement .results

These settlements all involved allegations of systediscrimination®®

“Six OFCCP regional offices are responsible for enforcing equal employment opportunity and affirmative
action laws and regulations. These offices are: Northeast regional office J&teg, New York, Puerto

Rico, Virgin Islands, Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, Vermont); Mid
Atlantic regional office (Delaware, District of Columbia, Maryland, Pennsylvania, Virginia, West Virginia);
Southeast regional office [@ama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South
Carolina, Tennessee); Midwest regional office (lllinois, Indiana, lowa, Kansas, Michigan, Minnesota,
Missouri, Nebraska, Ohio, Wisconsin), Southwest and Rocky Mountain regional Affiaagas, Colorado,
Louisiana, Montana, New Mexico, North Dakota, Oklahoma, South Dakota, Texas, Utah, Wyoming); and
Pacific regional office (Alaska, Arizona, California, Guam, Hawaii, ldaho, Nevada, Oregon, Washington).
http://www.dol.gov/esa/ofccp/contacts/ofcpkeyp.htm

*In many cases there were both systemic and technical violations in a settlement. Settlements that

resulted from technical violations alone did not involve financial reiegednd were resolved with the

O2y GNF OG2NRa | ANBSYSyid G2 O2YLi & gAGK (KSicalBIlj dzA NBSY S
violations include recoikkeping, failure to conduct adverse impact analyses, failure to post the EEO

poster, etc., and theseere excluded from this analysis.
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Figure 1: The Settlement Review Process: A Step by Step Approach

Step 3: Step 5:
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Step 3 CCE developed a settlement database and a settlement coding model to analyze
and better understand the content of the tkements under review. Staff members

coded particular regions according to an initial coding sch&titie coding sheet was
organized into four general dimensions: (1) federal contractor information, (2) OFCCP
characteristics, (3) audit characteristicada4) technical characteristics. Within each

general dimension, a series of separate variables were cbded.

1. Federal contractor information:

e Contractor name

e Contractor ID in the databa¥t

1% Coder agreement was assessed by initially coding a small set of settlements. After this initial coding,
staff memberddiscussedhe coding scheme, any issues they had, and how to come to consensus.

"Steps4 and5 of the process are presented in the proceeding sections.
'8 Contractor identities were considered confidential and are not reported.
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e Contractor Location

2. OFCCP characteristics:

e OFCCP District
e OFCe Region

3. Audit characteristics:

e Contractor industry’

¢ Type of alleged systemic discrimination (e.g., hiring, compensation, etc.)

e Specific employment practice under review (e.g., a test, application
screen, compensation, etc.)

e Type of job(s) under rewe (EEO category)

e Whether the validity of the employment practice played a role in the
audit

e Protected group membership (i.e., the alleged victims of discrimination)

e Comparison group membership (i.e., the favored group)

4. Technical characteristics:

¢ Which adverse impact test was used?

¢ What was the level of analysis?

e What data aggregation methods were used?
e |f data were aggregated, how?

e What was the time period in question?

e What were the financial remedies?

o Were there any other remedies?

9 CCE staff researched the supplies and/or services performed by each corporation to determine the
contractor industry.
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e What was he length to closure (i.e., time between start of the audit and

date of settlement)?
e What was the length of the settlement period?

e How were remedies calculated ¢e back pay, intereshenefits, etc.)?

Step 4: Data AnalysesA series ofanalysesvere onducted to identify trends in OFCCP

audits that produced settlements in FY 2007. Most of these analyses examined the
number (and percentaggof settlements acrosgifferent types of industries, jobgudit

characteristics, technical characteristiesc.
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1. RESULTS OF THE ANALYSIS

A. Audit Characteristics

Figure 2: OECCP Settlements by Contractor Indi#8tBased on FY 2007 settlements,

contractors in the food service industry were most likely to beolmed in OFCCP
settlements Specificallyfood service industry contractors represented abouge third

of all settlements. Contractors from the manufacturing industry were found in about
one quarterof settlements. This was the only other federal contractor industry that was
found in more thanlO percent of settlements. Contractors from the energy, aviation
service, healthcare, and uniform/linen services were each found in between five percent

and 8 percent of settlements.

Figure 2: OFCCP Settlements by Contractor Industry

20
18 -
16 -
14 -
12 -
10 -
8 i
2 4
2 E =l
& \){\(\q, Q,«@ . \(@Q \gec) Cb& A
‘—)Q} ,b(‘}' <</(\ b\’ (9@6 \\\,Q ‘9\(\
ob S\ ’bo . 0(\ Q S
(<0 ’2)(\ K((\ ) \2\ 0’&
N v

“° For most figures in this report, numbers on the Y axis represent the number of settlements. Results in
the text are discussed in percentages to simplify interpretation.
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Figure 3: OFCCP Settlements by Type of Systemic DiscriminaBwear 90 percent of

settlements bcused on hiring discrimination. h& remaining settlements alleged
discrimination in compensation practices. Note that not a single settigrfecused on
promotion or termination practices. This is a noteworthy finding given that federal
contractors are required to includgoromotion and termination data in affirmative

action plans.

Figure 3: OFCCP Settlements by Type of Systemic Discrimmati
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Figure 4: OFCCP Settlements Piptected Groups Several settlements included systemic

discrimination against both women and minorities. For this reason, percentages do not add up
to 100 percenf! Women were the most common protected group in settlements, and were
included in 57 percent. One or more racial/ethnic minority groups were the protected group in
F62dzi puH LISNOSyid 2F (GKS aSidaidftSySyidaod wWez2idlf YAy
about 23 percent of settlements, whereas specific racial/ethnic subgroups (e.g., African

American, Hispanic, etc.) were the protected group in the other settlenféritsterestingly,

Wy2gall yaA0aQ 6SNB (KS O208KBR 3ANRdzaI Ay GKNBS asi

Figure 4 OFCCP Settlements Byotected Groups
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2 Total minority is an ease of use aggregation method where all minority groups (Black, Asian, Hispanic, Native Hawadian, Nativ

L' YSNAOIY YR ¢62 2NJ a2NB wl 0S5a0 | NB 0O2Y0dAY SRes typicallg coBpar8 theDl 1 SI2 NE £ |
selection rates of Whites to Total Minority. However, there is nothing in Title VII of the Civil Rights Act of 1964, dedaoren

9ESOdziA S hNRSNI mmuncI +Fa FYSYRSRIZ (KL ( ctedyiniar e lavs b otlieKworids, 6 ¢ 2 G £ a Ay
analyses of race discrimination must be conducted at the subgroup level (e.g., separate analyses cAAfeitean, Hispanic,

Asian, group members etc.) to mirror statutory protection.

# NonHispanics were alleged ichk Y& 2F RAAONARYAYlI GA2y Ay (62 Ol 4S5S4 | Nhoae\y3d 2dzi 2F |
case from the Pacific regional office. It should be noted that in these three cases, there was also some anecdotal dvidence o
intentional discrimination irmddition to statistical evidence of adverse impact.

* When females were the alleged victims of discrimination, males were the alleged favored group (as expected). In cases where
minorities were the alleged victims of discrimination, whites were usub#yalleged favored group in the majority of cases. In the
three cases where NeHispanics were the alleged victims of discrimination, the favored group was Hispanics.
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Figure 5: OFCG3ettlementsby Type of Jobs Investigatedtaborer jobs were included

in about 56 percent of settlements. Operative jobs were included in aboue?éept of
settlements. $rvice workers were included in about 6 percent of settlements. No other

type of job represented more than 5 percent of settlemefits.

Figure 5: OFCCFettlementsby Type of Jobs Investigated
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**There was one settlement related to profésnal jobs, and it involka rursing position.
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B. Technical Charderistics

Figure 6: OFCCP Settlements by Adverse Impact Tests: UsEdere wasan

overwhelming trend toward the use of statistical significance tests in adverse impact
analyses. Specifically, statistical significance tests were used about 95 percem of th
time. In the few remaining cases, the settlement did not have enough information to
make a determination of which statistical test was used. This is consistent with the
O2YY2Yy AYLINBaaAzy GAGKAY GKS FSRSNIf O2ydNI
De A2y Q (Said A& GKS Yz2aid OP vhez/gisdor@da SR | RQ
Percent) rule endorsed by th&niform Guidelines on Employee Selection Procedures

(UGESP)was not used in a single OFCCP settlement in FY 2007.

Figure 6: OFCCP Settlents by Adverse Impact Tests Used
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% |n the case of small sample size (e.g., a sample of less than 30 total persons) and/or a small number of group
YSYOSNBE 2NJ aStSOlArAz2zya oSo3aows fSaa GKFYy poz G4KS hcCc//t Yl
Notethai G KS % We¢g2 { i yRI NByudeladtiale éskehtiall estintators of FETRN soreS  OK A
cases the choice between FET and an estimator test can make an important difference in determining whether

a disparity is statistically siditiant. Inthesesituations FET provides the more accurate answer.

" Uniform Guidelines on Employee Selection Procedures, 41 C.F.R. § 60.3 (1978).
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Figure 7: OFCCP Settlements by Level of Adverse Impact Analy3egending on

context, adverse impacts analyses may be conducted at various levels, including by
requisition, pb title, job group, job family andr d & A YA f | RX 8 Y A 2 &8 & ST NP dzLIA
(SSEG)OFCCP conducted the majority of analyses by job group (about 52 percent) and

then by job title (about 44 percentff Note that OFCCP used SSEGs only for

compensation analyses.

Figue 7: OFCCP Settlements by Level of Adverse Impact Analyses
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Additionally, a review of the settlements suggested that the OFCCP aggregated data in
about 60 percent of the settlements. Aggregating data increases the statigtioger of

a test, which incrases the likelihood of findingtatistically significant results In

% An affirmative action job group is an aggregation of job titles that are similar in content, wage and

opportunity. Small federal contractors will construct the affirmative action plan by EEO category, while

larger contractors will develop affirmative action plans by these job groups. However, note that all jobs

within a job group are not necesshrisimilarly situatd and maynot have the same basic qualifications

F'YRKk2N) St SOGA2y ONRGSNALF® ¢KAa fF0O1 2F aOFEQPt I NAiGe VYI
scheduling letter allows the contractor to submit personnel activity data by affirmative ajcttogroup or

job title.
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statistical significance testing, smaller differences in selection rates are more likely to be
significant in larger samples. Inappropriate aggregation maaduce an analysis that

does not mirror the reality of employment practices. Ly GKA&a O2yGSEG Wl
statistical power may produce a statistically significant disparigy ih not meaningful in

reality, because reality is no longer being captubgcanalyses.

Figure 8. OFCCP Settlements by Aggregation MethoHsis figureshows a clear trend

toward data aggregation in OFCCP enforcement. OFCCP aggregated data across
multiple strata (i.e., time and job) in about 20 percent of the settlemebtata were
aggregated across only job in about 18 percent of the settlements, and across only time

in 16 percent of the settlements.

Figure 8: OFCCP Settlements by Aggregation Methods
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2 For example, hiring practices may be very different across two years depending upon economic conditions, the

demand for jobs, the makeup of an applicant pool, etc. In one year a company may have only a handful of applicants,

little diversity in the applicant pool, and/or make only a few hires, while in another year a company may have a huge

number of applicants, have a diverse applicant pool, and make many hires. Likewise, two different employment

practices could be used across yeaf these two years are combined important differences across years (and

modeling the reality of hiring) could be lost in simpler adverse impact analyses. Further, inaccurate aggregation of
employment data may produce erroneous findings of statisticsifynificant results, or erroneous findings of no
AAIYATFTAOLI Yyl RAFFSNBYyOSad ¢KAa LKSy2YSy2y Aa 2FGSy NBFSNNBR
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Figure 9: OFCCP SettlementsTime Period Investigated OFCCP analyzed only one

year of data in about 60 percent of settlemerifs.Necessarily, this means that data
were aggregated across 18 to 24 months in the remaining 40 percent of the

settlements®!

Figure 9: OFCCP SettlementsTime Period Investigated
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* This is consistent with the requirements of an annual affirmative action plan.

3 Compenston settlements are not included in this table since snapshots (i.e., compensation on a day)
of data are analyzed in allegations of compensation discrimination.
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Figure 10: OFCCP Settlements by Financial Remedy Calcula@@dCCP included back

pay and interest in the vast majority of financial remedy dalfitons. These two factors
were used as the fimacial remedycalculationin more thanhalf of all settlements
Benefits were added to back pay and interest about 16 percent of settlementsin
another 10 percent of the settlenmés, front pay was added to back pay, interest and

benefits®?

Figurel0: OFCCP Settlements by Financial Remedy Calculation
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Average Length of Time to Audit Closur@ne other settlement outcome of interest is
the average length to audit closure, which was measured as the time period between
the start date of the scheduling letter and the date the settlement was signed. The
average length to closure was about 30.5 months (standard deviatiommaléhs), or

about 2.5 years. However, there was substantial variability in this outcome. For

¥ Over 60 percent of settlements included nfinancial remedies; of these, EEO training weguired in
almost 90 percent of those, while retroactive seniority was required in the other settlements.
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exampe, the minimum length to conciliation was four months, while the maximum was
93 months (or about eight years). More than a quarter of the audits lasted three or

more years>

% Generally, interest was accrued for the entire period of the audit.
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C. Analyses by OFCCP Region
Figure 11: OFCCP Settlements by OFCCP Regidnsfigure shows the number of

settlements by OFCCP regiinThe Midwest region produced the most settlements in
2007 (26 percent of all settlements), followed closely by the Pacific region (23 percent of
all settlements). The Southeast (20 percent of alitlements) and Southwest (15
percent of all settlements) regions produced a moderate number of settlemants
2007. The MidAtlantic (10 percent of all settlements) and Northeast (7 percent of all
settlements) regions produced the fewest settlements in 2007 The following

section presents some interesting differences by OFCCP region.

Figure 11: OFCCP Settlements by OFCCP Region
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¥ Results by OFCCP district office were analyzetthey did not ientify any obvious trends and are not
presented in this report.

* The number of settlements is only one measure of OFCCP regional office productivity. For example, the
average (or median given small settlement samples within region) financial remedgtieeameasure of
regional performance, and could not be published with confidence because CCE did not have financial
remedydatafrom every OFCCP regional office.
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Fiqure 12: Types of Systemic Discriminatiorsettiemerisby OFCCP Regionthe vast

majority of settlementsfocused on systemic hiring discriminatioegardless of OFCCP
region.In fact, the only region that enforced compensation discrimination in more than
10 percent of the settlements was the Matlantic region, whicthad a small number of
settlements (and thus one compensation settlement represented 17 percent of regional
settlements). Note that the Northeast and Southwest regions did not settle any

compensation cases in FY 2007.

Figure 12: Type of Systemic DiscriminationSettlements by OFCCP Region
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Figure 13: Contractor Industries in Settlements by OFCCP Regiimout half of the

settlements from the MidAtlantic region were with food service contractors.
Additionally, the majority of the Midwest regiaettlements were with food service (31
percent) and manufacturing (31 percent) contractors. Half of the Northeast region
settlements were with health care contractors. The Pacific region had settlements from
a diverse set of federal contractor industriexluding food service (21 percent) and
healthcare (14 percent). The Southwest region also had settlements from a diverse set
of federal contractor industries including food service (57 percent) and manufacturing

(22 percent).

Figure 13: Contractor Induges in Settlements by OFCCP Region
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Figure 14: Protected Groups Settlements by OFCCP RegioBettlements from the

Mid-Atlantic region had a strong focus on gender; in fact, there were no race/ethnicity
settlements fa this region in FY 2007. Most of the other settlements from regional
offices focused on both gender and race/ethnicity cases. The Midwest, Northeast, and
Southwest regions settled slightly more race/ethnicity cases than gender cases. The

Pacific regionettled slightly more gender cases than they did race/ethnicity cases.

Figure 14Protected Groupsn Settlements by OFCCP Region
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